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1 MS. TIPSORD: Good morning,

2 everyone. My name is Marie Tipsord and I’ve been

3 appointed by the Board to serve as Hearing Officer

4 in this proceeding entitled Proposed Amendments to

5 Clean Construction or Demolition Debris Fill

6 Operations CCDD. Proposed amendments to 35 Ill.

7 Adm. Code 1100. Rl2-9 is the docket number.

8 With me today to my immediate

9 left is Board Member Deanna Glosser, the presiding

10 board member. To my immediate right is Chairman

11 Thomas Holbrook. To his right is Board Member

12 Thomas Johnson. To my far left or to the left of

13 Member Glosser is Anand Rao and Alisa Liu of our

14 technical unit.

15 This is day two. We adjourned a

16 little early today and started again this morning.

17 Dr. Glosser?

18 MS. GLOSSER: I just want to welcome

19 everyone again and thank everyone for

20 participating in this rulemaking process. It will

21 help to make a better rule.

22 MS. TIPSORD: Thank you. And for

23 those of you who heard this yesterday, I

24 apologize, but for the record I need to repeat.



Page 4

1 The purpose of today’s hearing is twofold. We

2 will hear the remaining testimony from the

3 participants and the second purpose of today’s

4 hearing is to satisfy the requirements of Section

5 27(b) of the Environmental Protection Act.

6 Section 27(b) of the act

7 requires the Board to request the Department of

8 Commerce and Economic Opportunity, DCEO, to

9 conduct an Economic Impact Study on certain

10 proposed rules prior to the adoption of those

11 rules. If DCEO chooses to conduct the Economic

12 Impact Study, DCEO has 30 to 45 days after such

13 request to produce a study of the economic impact

14 of proposed rules.

15 The Board must then make the

16 Economic Impact Study or DCEO’s explanation for

17 not conducting the study available to the public

18 at least 20 days before a public hearing on the

19 economic impact of the proposed rule.

20 In accordance with Section 27(b)

21 of the act, the Board requested by letter dated

22 August 4th, 2011, that DCEO conduct an Economic

23 Impact Study for this rulemaking. On September

24 28th, 2011, the Board received a response from
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1 before you begin your question.

2 Please speak one at a time. If

3 you are speaking over each other, the court

4 reporter will not be able to get your questions on

5 the record. Please note that any question asked

6 by a board member or staff are intended to help

build a complete record for the Board’s decision

8 and not to express any preconceived notion or

9 bias. At the close of the hearing today, we will

10 set a final comment deadline for the end of the

11 first notice comment period. Are there any

12 questions? Okay. With that, can we have the

13 witness sworn in and then Ms. Manning I’ll turn it

14 over to you.

15 MS. MANNING: Thank you.

16 WHEREUPON:

17 CLAIRE MANNING AND WILLIAIVI ROY

18 called as a witnesses herein, having been first

19 duly sworn, deposeth and saith as follows:

20 MS. TIPSORD: Ms. Manning?

21 MS. MANNING: Thank you, Madame

22 Hearing Officer, Chairman Holbrook and Members’

23 Johnson and Glosser and scientific unit Rao and

24 Liu.
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1 T’m very pleased to be here

2 today to talk to you about a rulemaking of very

3 much importance to my client, the Public Building

4 Commission of the City of Chicago. The Public

5 Building Commission of the City of Chicago is very

6 much like those of you who are similar with COB in

7 Springfield. It really controls all public

8 building in the City of Chicago. Before I begin

9 and introduce Dr. Roy, I want to introduce a

10 couple of people who are here today on behalf of

11 the city Lee Ann Thomas-Foster is the

12 environmental officer for the Chicago Public

13 Building Commission. To her left is Dan Cooper.

14 Dan is from the Chicago Park District. The

15 Chicago Park District, along with the Chicago

16 Police Department, along with the Chicago Public

17 schools are all clients of the Public Building

18 Commission in terms of building in the City of

19 Chicago. And this rulemaking is very important to

20 these entities and to the city as -- as I was

21 involved in the legislative effort as well to get

22 this rule to the Board for the very reason that

23 the cost -- the very real cost of excavating dirt,

24 if you will, and CCDD, if you will, that has not
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Page 11

1 environment and that sort of thing.

2 So the other person I didn’t

3 introduce to you today is Bill Ingersoll is with

4 me here today. Bill recently joined our firm and

5 many of you know he was an attorney with the EPA

6 for many years. Just recently, as I did, he

7 retired as well from state government and now he

8 and I are working together on environmental

9 issues.

10 So I’m happy to have Bill with

11 us as well and he is going to kind of walk Dr. Roy

12 through his testimony and we’ve already been sworn

13 so I’m going to leave it to Dr. Roy.

14 MS. TIPSORD: Before we do that,

15 could we enter your pre-filed testimony?

16 MS. MANNING: Sure. Do you want to

17 give me the number?

18 MS. TIPSORD: Yes, we’ll mark

19 Dr. Roy as No. 50.

20 MS. MANNING: Okay.

21 MS. TIPSORD: And yours will be

22 No. 51. Do you have a clean copy for me?

23 MS. MANNING: I apologize. I don’t.

24 MS. TIPSORD: If there is no
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1 objection, we will mark the pre-filed testimony of

2 Dr. William Roy as Exhibit No. 50. Seeing none,

3 Dr. Roy’s testimony is No. 50. If there is no

4 objection, we’ll mark the pre-filed testimony of

5 Claire Manning as No. 51. Seeing none, it’s

6 Exhibit No. 51. Go ahead.

7 MR. INGERSOLL: I’d like to

8 introduce Dr. William Roy. He is with the

9 Illinois State Geological Survey and he is a

10 professor at the University of Illinois. We’re

11 going to ask Dr. Roy to lead us through his

12 testimony. Not read all of it, but give us

13 some -- walk us through with a summary and then

14 make him available for questions when he finishes.

15 MR. ROY: Good morning, everyone.

16 I’ve been with the Geological Survey for 32 years

17 now and I’ve been interacting with the Illinois

18 EPA off and on. Rick Cobb and I we go back, I

19 think, to the early ‘90s, maybe the ‘80s, when we

20 were applying TACO to come up with soil cleanup

21 objectives for pesticides for point sources with

22 AgCam dealerships and I’ve been interacting with

23 them long enough now that I’m seeing people I know

24 retire from the IEPA.
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1 do in Table 1 was to put down ranges in pH and why

2 you would have such things like if you have a soil

3 that yields a pH of 2 -- between 2 and 4 you’re

4 probably talking about the oxidation of sulfide

5 minerals. Fool’s Gold if you will. That would

6 yield that kind of sulfuric acid.

7 MS. TIPSORD: Dr. Roy, I apologize.

8 But, for the record, Table 1 is part of Exhibit 50

9 and it is on about page five. Numbered page five.

10 MR. INGERSOLL: Correct.

11 MR. ROY: So if you have something

12 like a pH 3, you’ve probably got some sulfide

13 minerals present. That would be a soil that you’d

14 collect from a mine, a coal mine scenario. If you

15 have a pH of 4 with a -- or a 5.5 you’re really

16 talking about the insolence of exchange of

17 aluminum. At least some sort of aluminum

18 hydroxides or iron hydroxides which would give you

19 those kinds of acidic pH’s.

20 I think previously participants

21 said yesterday that most of the soils in Illinois

22 aren’t that kind of soil. These are the kinds of

23 soils that you find in like Georgia and South

24 Carolina and so forth where you have these nice
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1 coefficient, which I give you here and for

2 benzopyrene it’s anywhere from 270,000 to over a

3 million. So it has a strong tendency to be bound

4 by soil organic matter and as I will show in a

5 little bit that sorption -- absorption of that

6 constituent, too, is not very reversible. Once it

7 is sorbed it may not come off again. And we think

8 a lot of it has to do with the molecule will

9 actually defuse into the organic matter and the

10 game is changed. It won’t come out into solution,

11 but, again, TACO doesn’t do that. It assumes it

12 is completely reversible as we allow it to flow in

13 the system under study.

14 So that’s something that needs

15 to be taken into account, I believe. The next

16 stage I was looking for information on CCDD.

17 Leaching studies, chemical composition. Anything.

18 I couldn’t find anything. I tried umpteen

19 different search strategies. I found nothing for

20 Illinois, which really surprised me that you are

21 all trying to accomplish something important here

22 and you’re doing it with almost no data. I was

23 puzzled by that, but I did find some studies that

24 were conducted in other states that apparently are
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1 ahead of us. Particularly, in Florida. What I

2 tried to do I put into my document most of those

3 studies that I thought would be helpful for you.

4 For example, I found one study where they had

5 looked at the leaching behavior of pyrene, which

6 is, again, a hydrophobic constituent and they

7 found that the concentration of pyrene in some C

8 and D samples is what they call it in Florida was

9 between about 6 and about 19 mg/kg and they did

10 some laboratory extractions and they could only

11 find between 0 and half a percent would leach.

12 Well, that makes sense because probably it’s

13 irreversibly bound by the soil organic matter.

14 It’s not going to come out in the solution, but I

‘5 thought that was a good find. They concluded that

16 organic chemicals in their C and D debris really

17 was not a concern. So whereas we haven’t done

18 that kind of work in Illinois, I thought one of

19 the things I could do is bring this to your

20 attention that at least some other states have

21 done some studies that I thought would be helpful.

22 That same research group looked at inorganics and,

23 let’s see here, they use the synthetic

24 precipitation leaching procedure.
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1 MS. TIPSORD: Dr. Roy, I apologize

2 for interrupting you yet again, but you have two

3 Table 2’s in your testimony. So when you refer to

4 Table 2, in this instance, you’re referring to

5 Table 2 elemental compensation in C&D samples and

6 laboratory extracts --

7 MR. ROY: Yes, ma’am.

8 MS. MANNING: -- from Townsend, et

9 al, 2004, correct?

10 MR. ROY: Yes.

11 MS. TIPSORD: Thank you.

12 MR. INGERSOLL: I will admit blame

13 for the formatting boo boo’s in this document.

14 MS. TIPSORD: Not a problem. I just

‘5 realized it as I was looking back at the tables.

16 MS. MANNING: Thank you, Madame

17 Hearing Officer.

18 MR. ROY: Let’s see. Another thing

19 that seemed to be missing was putting -- if we’re

20 putting CCDD into a quarry was the influence of

21 the quarry rocks, the limestone. The groundwater

22
-- groundwater equilibrium of calcium carbonate,

23 which is the major constituent of limestone, is

24 about at a pH of 8.2 and that didn’t seem to be
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1 taken into account, but, again, you have the

2 sources of things that aren’t acidic that would

3 help immobilize things like lead and zinc and

4 copper and a lot of other elements and that seemed

5 to be missing from the discussion here.

6 The next topic that seemed like

7 I could help was on the topic of urban soils. I

8 tried to compile a lot of information for you on

9 what I could find about urban soils, but I

10 enjoined the quote from a publication that you

11 have in your list now that elevated heavy metal

12 concentrations are almost universally reported in

13 urban soils. I found a textbook called urban

14 soils. I may get it yet. I haven’t yet.

15 But there’s a whole school of

16 thought that has already thrown a lot of attention

17 at the chemical composition of urban soils and yet

18 I had the impression that we were trying to use

19 criteria for CCDD that was not based on urban

20 soils. It wasn’t taking into account that, I’m

21 sorry, since the glacier brought the stuff, we’ve

22 lived here a long time and we have these

23 anthropogenic emissions. And what I tried to put

24 in Table 3, I hope there’s only one of those, lead
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1 groundwater.

2 MR. INGERSOLL: You covered that.

3 MR. ROY: And because of the lack of

4 solubility of most pH’s and I think what you’re

5 concerned about is it seemed like it would be

6 useful to revisit that.

7 MR. INGERSOLL: Okay. Thank you.

8 MS. MANNING: Thank you.

9 MS. TIPSORD: Are there any

10 questions --

11 MS. MANNING: We’re ready to open it

12 up to questions.

13 MS. TIPSORD: -- for Dr. Roy?

14 MR. WILT: Dennis Wilt from Waste

15 Management. Final part of your testimony and that

16 I believe was that you were talking about the

17 ingestion/inhalation residential standard. Are

18 you aware of the fact that quarries have been

19 developed for residential use and, in fact,

20 recreational use?

21 MR. ROY: Yes, I grew up in southern

22 Indiana in a little town called Bedford, which is

23 nicknamed the limestone capital of the world. I

24 grew up collecting fossils in quarries. So this
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1 is a big part of my background.

2 MR. WILT: I have no other

3 questions. Thank you.

4 MR. JOHNSON: Doctor, I notice you

5 departed Indiana in the early ‘80s and you moved

6 to Champagne Urbana, is that correct?

7 MR. ROY: 1980.

8 MR. JOHNSON: So obviously you’re an

9 intelligent individual. Let me ask you. We’ve

10 been focusing on pH and if you were writing this

11 rule, what would you set the pH level at, the

12 maximum contaminant level for pH?

13 MR. ROY: Probably the 6.2 -- 6.3 to

14 the 6.6 range just because that blends well with

15 the information I’ve got and it just makes sense

16 to me as far as the mineralogical composition and

17 all the inherent safeguards we’ve got going for us

18 in TACO.

19 MR. JOHNSON: Thank you.

20 MS. MANNING: Mr. Morrow, you have a

21 question?

22 MR. MARROW: Hi. Les Marrow from

23 the Agency. As a way of clarification for the

24 TAH’s that were mentioned earlier, the MAC’s are
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1 based on background, anthropogenic background and

2 not risk

3 Dr. Roy, in your second Table 2,

4 you list a totals concentration and an SPLP

5 concentration Do you think the SPLP

6 concentration is a more reliable value for

7 valuating migration to groundwater7

8 MR. ROY: Then?

9 MR MARROW Then a landfill Than

10 a total solid would.

11 MR. ROY: Absolutely. I mean, the

12 total concentrations are just that. They don’t

13 tell you anything about speciation. They don’t

14 tell you what form they’re in. They don’t tell

15 you if they’re leachable or not. They could be

16 darn near insoluble carbonates That’s all they

17 are.

18 MR. MARROW: We do offer that as an

19 option, a leaching test as an option in our rule

20 MR. ROY: Okay. I think it’s a step

21 forward. I mean, if you’re trying to protect

22 groundwater, then I think that’s the logical step

23 is to collect good representative samples and do

24 some sort of laboratory extraction at the pH that
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1 is relevant to the system you’re trying to study,

2 but that’s a much better indication than totals.

3 MR. MARROW: Okay. And, thirdly and

4 lastly, you mentioned in your summary that there’s

5 a lack of any relevant field data for CCDD fills?

6 MR. ROY: Yes, sir.

7 MR. MARROW: Would you consider

8 groundwater data to be relevant field data

9 groundwater --

10 MR. ROY: You mean groundwater

11 adjacent to a CC --

12 MR. MARROW: Yes, next to the fill

13 operation.

14 MR. ROY: Absolutely. Do you have

15 any?

16 MR. MARROW: No, we don’t. Not at

17 this time. Thank you.

18 MR. ROY: Like I said, when I was

19 reading through all these documents, I kept

20 waiting to see what kind of concentrations are we

21 talking about, which metals are we talking about

22 and there was nothing.

23 MR. MARROW: Yes, I understand.

24 Thank you very much.
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1 MR. ROY: Mm-hmm.

2 MS. TIPSORD: And along those lines,

3 Dr. Roy, I would like to ask if it could be

4 possible for you to provide to the Board copies of

the two soil leaching studies you were talking

6 about? I believe the first one was Gang and

7 Townsend 2001 and the second one was Townsend, et

8 al 2004.

9 MR. ROY: Absolutely.

10 MS. MANNING: We’ll get that.

11 MR. ROY: Absolutely.

12 MS. TIPSORD: Mr. Cobb?

13 MR. COBB: I have a few questions

14 for Dr. Roy.

15 MS. TIPSORD: Give your name for the

16 court reporter.

17 MR. COBB: Rick Cobb, Illinois EPA.

18 With respect to many of the metals and even the

19 PAH’s for, say, benzopyrene, are you aware,

20 Dr. Roy, that we’ve -- the Board has concluded in

21 their groundwater standards that those have been

22 found commonly and Illinois groundwaters require

23 adopting groundwater standards because we do have

24 groundwater standards based on Section 8 of the
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1 Illinois Groundwater Protection Act, which we

2 provided that -- that burden and it has been found

3 commonly in groundwater.

4 I was just wondering if given

5 all the lack of the mobility of PAH’s and maybe

6 they could never be found in groundwater, they

7 have been found in groundwater and the Board does

8 have standards for those as well as the inorganic

9 apply except due to natural causes. So basically

10 for the inorganics the naturally occurring level

11 the groundwater standard is that naturally

12 occurring level under the non-degradation.

13 MR. INGERSOLL: Could we break that

14 question down?

15 MS. MANNING: I’m not sure we

16 follow.

17 MR. COBB: I was testifying, too, as

18 well as -- I wasn’t asking a question.

19 MS. TIPSORD: I would note Mr. Cobb

20 was sworn in yesterday and remains sworn in for

21 today’s proceeding.

22 MR. INGERSOLL: It doesn’t require

23 an answer then.

24 MR. COBB: It was mixed. I was just
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Page 43

1 MR. ROY: I think I’m just writing

2 as a scientist rather than saying, yes, it would

3 be neutralized.

4 MR. COBB: You concluded in your

5 testimony that it was an absolute.

6 MR. ROY: Yes, I would stand by

7 that.

8 MR. COBB: So is it may be or should

9 it be changed?

10 MR. ROY: It should be changed.

11 MR. COBB: Okay. That’s all I’ve

12 got.

13 MS. TIPSORD: Anything else for

14 Dr. Roy from the audience? Do you have questions?

15 MR. RAO: Actually, Dr. Roy answered

16 our pre-filed questions in his testimony. Thank

17 you very much.

18 MR. ROY: Sure.

19 MS. TIPSORD: Chairman Holbrook, you

20 had a couple of questions?

21 MR. HOLBROOK: I guess this goes

22 back to my legislative days. Yesterday, we were

23 given aquifer maps and they were all up in the

24 northeast ten percent of the state. I know we’re
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1 and keep the pH from being too -- keeping the pH

2 from being very acidic.

3 MR. HOLBROOK: I’m concerned about

4 the entire state.

5 MR. ROY: So am I.

6 MR. HOLBROOK: Thank you.

7 MS. TIPSORD: Along those lines,

8 would it be possible -- and we know City of

9 Springfield has been participating in the hearing

10 as they talk about taking out some of their stuff

ii to a quarry. I assume in the Sangamon County

12 area. Would it be possible to give us some

13 details on soils perhaps like in Sangamon County

14 where we know there may be another facility?

15 Would that be possible? Something like Table 2 to

16 include Sangamon County in the first Table 2?

17 MR. ROY: You mean after this?

18 MS. TIPSORD: Yes.

19 MR. ROY: Sure.

20 MS. TIPSORD: I thought you were

21 doing that off the top of your head, Dr. Manning.

22 MS. MANNING: We could do that in

23 post-hearing comments. You can get information on

24 all the counties in Illinois.



Page 46

1 MR. ROY: Yes.

2 MS. MANNING: We’ll present that in

3 our post hearing comments.

4 MS. TIPSORD: Thank you.

5 MS. MANNING: On the pH, correct?

6 MS. TIPSORD: Right.

7 DR. GLOSSER: Dr. Roy, I have a

8 question. I’m trying to understand the difference

9 between the data you presented in your Table 2 on

10 page six, which is consistent with data we heard

11 yesterday, but if you look at the Natural

12 Resources Conservation Service data that IEPA

13 submitted previously, they did something called

14 summary of Illinois soil pH value, which is from

15 the STATSGO database, the soil ranges are much

16 more acidic than anything we’re hearing and I

17 really have desperately been trying to understand

18 why NRCS, which is our soil agency, our national

19 soil agency, their data ranges go down, in one

20 case as low as 3.6, but typically more matter of

21 4.5 to 8.4 they show is the range for one soil

22 type.

23 So I think that’s maybe part of

24 the confusion why we’re looking at lower pH values
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Page 54

1 into determinations. So I hope that was a long

2 answer to your question and we’ll get you that

3 extra information in our post hearing comments.

4 MS. TIPSORD: Thank you. Are there

5 any other questions for either Dr. Roy or

6 Ms. Manning?

7 MR. MORROW: I have one.

8 Ms. Manning, you mentioned the qualitative -- I

9 don’t have it right here. It’s wrong to refuse

10 qualitative definition. I just wondered what you

11 meant by that.

12 MS. MANNING: What I meant in the

13 Board’s first notice opinion there was a statement

14 that accepted the Agency’s one size fits all and

15 we’re not going to look at soil from a qualitative

16 definitional perspective. I’m not exactly sure

17 what the Board meant by that, but my concern is

18 that’s exactly what I believe the legislature

19 asked you to do in the definition of

20 uncontaminated, which says -- means soil that does

21 not contain soil contaminants in concentrations

22 that pose a threat to human health, safety and the

23 environment and then later on calls out background

24 concentrations and basically says if you use TACO
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Page 59

1 appreciate that the Agency did as much work --

2 good work on this bill. Not just this rule, but

3 as well as all the legislative effort that went on

4 into getting this to the Board, but I do think to

5 answer your question just simply there are

6 different kinds of applications and a one size

7 fits all may not be the one that is best suited to

8 moving forward with a permitted rule.

9 MS. TIPSORD: Any other questions?

10 Thank you very much. I did have -- I’ve been

11 notified that the mayor of Lyons was going to be

12 here and would like to make a statement. Is there

13 anyone else here who would like to testify today

14 that has not pre-filed questions? Okay. We do

15 have time for you if you’d like to come up and be

16 sworn in and we can have you sworn in.

17 WHEREUPON:

18 CHRISTOPHER GETTY

19 called as a witness herein, having been first duly

20 sworn, deposeth and saith as follows:

21 MR. GETTY: Good morning. Good

22 morning, board members. My name is Christopher

23 Getty. I’m the mayor of the Village of Lyons.

24 We’re a small community just west of the City of
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1 establish if it’s the same situation.

2 MR. GETTY: I’m not sure if it was.

3 I didn’t know if they were coming in.

4 MS. TIPSORD: Thank you.

5 MR. GETTY: Sure.

MS. TIPSORD: Any other questions

7 for the mayor of Lyons? Would anyone like to

8 comment on the Department of Commerce and Economic

9 opportunity’s decision not to do an Economic

10 Impact Study on this rule?

11 As I noted before, some of you

12 have already commented both in your comments and

13 your testimony so thank you very much. Can we go

14 off the record for just a second?

15 (Whereupon, a break was taken

16 after which the following

17 proceedings were had.)

18 MS. TIPSORD: After a discussion was

19 held off the record, we will close initial first

20 comment -- first notice comment period on April

21 20th and allow responses to be filed on April 27th

22 and the April 27th comments should be responsive

23 comments, not new comments, and that will then

24 close the comment period so that the Board can
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STATE OF ILLINOIS

2 ) SS.

3 COUNTY OF COOK

4

5 I, Steven Brickey, Certified Shorthand

6 Reporter, do hereby certify that I reported in

7 shorthand the proceedings had at the trial

8 aforesaid, and that the foregoing is a true,

9 complete and correct transcript of the proceedings

10 of said trial as appears from my stenographic

11 notes so taken and transcribed under my personal

12 direction.

13 Witness my official signature in and for

14 Cook County, Illinois, on this

________

day of

5

_________

, A.D., 2012.

16

17

18

STEVEN BRICKY, CSR
21 8 West Monroe Street

Suite 2007
22 Chicago, Illinois 60603

Phone: (312) 419-9292
23 CSR No. 084-004675

24
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